STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
J. HOMRD LOVETT,
Petiti oner,
Case No. 99-0689

VS.

DEPARTMENT OF ENVI RONMENTAL
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RECOMVENDED ORDER

Notice was provided and on June 7, 1999, a formal hearing
was held in this case. The hearing |ocation was the Washi ngton
County Courthouse, 1293 Jackson Avenue, Chipley, Florida.

Aut hority for conducting the hearing is set forth in Sections
120. 569 and 120.57(1), Florida Statutes. The hearing was
conducted by Charles C. Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: J. Howard Lovett, pro s
3131 Lovett Road
Post O fice Box 225
Chipley, Florida 32428

(¢

For Respondent: Ricardo Miuratti
Assi st ant General Counsel
Departnent of Environnent al
Protection
Dougl as Bui | di ng
3900 Commonweal t h Boul evard
Mail Station 35
Tal | ahassee, Florida 32399-3000



STATEMENT OF THE | SSUES

s Petitioner entitled to an after-the-fact coastal
construction control line (CCCL) permt for existing construction
seaward of the CCCL in Gulf County, Florida? |If not, should the
exi sting construction be renoved? See Section 161.053, Florida
Statutes; and Chapter 62B-33, Florida Adm nistrative Code.

PRELI M NARY STATEMENT

On Decenber 21, 1998, a proposed final order was entered by
Respondent denying Petitioner's request for an after-the-fact
CCCL permt and requiring the renoval of that construction. On
January 19, 1999, Respondent received Petitioner's challenge to
t he proposed agency action. On February 16, 1999, the D vision
of Adm nistrative Hearings received a request from Respondent to
assign an Adm ni strative Law Judge to conduct a hearing to
resol ve the dispute between the parties. The case was initially
assigned to P. Mchael Ruff, Adm nistrative Law Judge. The
heari ng was conducted by the undersi gned based upon the
unavail ability of Judge Ruff.

At hearing, Petitioner testified in his own behalf.
Petitioner's Exhibits 1 through 7, 9, and 11-16, were admtt ed.
Petitioner's Exhibit 10, was deni ed adm ssion. Robert M
Brantly, Jr., P.E., testified for Respondent. Respondent's
Exhibits 1 through 10, and 12 were adm tted.

A hearing transcript was filed on June 23, 1999. Post-

hearing, Petitioner submtted correspondence as argunent with an



attachnment. Respondent submitted a proposed recommended order
Subsequent |y, Respondent noved to strike portions of Petitioner's
correspondence and the attachnent from consideration.
Specifically, Respondent has noved to strike portions of
Petitioner's witten argunent with attachnment as evi dence not
properly introduced at hearing. Petitioner's correspondence in
reference to the attachnent and the attachnent itself have not
been considered in preparing the reconmended order. Nor has
paragraph two in the correspondence been considered in preparing
the recommended order. Those itens described are stricken from
consideration. Oherw se, the correspondence from Petitioner and
t he proposed reconmmended order by Respondent have been consi dered
in preparing this reconmended order.

FI NDI NGS OF FACT

1. Respondent exercises permtting authority for
construction seaward of the CCCL under terms set forth in
Chapter 161, Florida Statutes, and Chapter 62B-33, Florida
Adm nistrative Code. The CCCL is a regulatory |line established
in each coastal Florida county which demarks the | andward extent
of stormerosion for a major 100-year storm

2. The CCCL has been established for Gulf County, Florida.

3. Petitioner owns property in Gulf County, Florida, at
2560 I ndian Pass Road, Port St. Joe, Florida. The property
includes a beach house and dock. The dock is seaward of the

CCCL. The dock is subject to Respondent's permt requirenents



under Chapter 161, Florida Statutes, and Chapter 62B-33, Florida
Adm ni strati ve Code.

4. Petitioner's property at that address is | ocated on the
eastern end of I|ndian Peninsula, adjacent to Indian Pass across
fromSt. Vincent Island.

5. Petitioner's Gulf County address is not his pernmanent
residence. Petitioner's permanent residence is in Washington
County, Florida.

6. Petitioner seeks an after-the-fact permt for
construction of a dock seaward of the CCCL.

7. Petitioner's dock contains six pilings. Three pilings
are perpendicular to the shoreline. Three pilings are parallel
to the shoreline. A narrow catwal k traverses the pilings. This
forms an "L" shaped dock.

8. The two spans in the dock are approximately 25 feet in
| ength each. The pilings that support the dock are approxi mately
16 inches in dianeter. The width of the catwalk is approximately
one and one-half feet. The catwalk is about one and one-half
feet above nmean hi gh water.

9. The dock design allows for the planks in the catwalk to
be renmoved in several m nutes.

10. The CCCL bisects Petitioner's property in a manner that
pl aces the dock nore than 200 feet seaward of the CCCL.

11. The area in the vicinity of the dock is subject to

stormwaves and stormtides fromthe open ocean, the GQulf of



Mexi co. The area in question is not sheltered fromthe
i nfluences of the stormwaves and stormti des.

12. The property here is also proximate to an inlet at
I ndi an Pass. As such, the processes involved with tides,
currents, and wave effects off of the shoals around the inlet
have influence on the property. The processes are nore dynamc
t han woul d be found on an open coast shoreline not adjacent to an
inlet.

13. The dock is in the surf zone of the beach-dune system
That is the area where breaking waves occur. It is the nobst
dynam c area in the coastal profile.

14. At one tinme there were seven pilings that had been
installed by the Petitioner at the location. One piling has been
di sl odged and renoved by events associated with waves and ti des,
possibly during a storm |If pilings were dislodged during a
storm a potential risk of damage to uplands through the creation
of a wind or waterborne m ssile existed.

15. Storns which took place around the tine that the piling
was renoved were Hurricanes CGeorges and Earl. Georges cane
ashore in Al abama near Perdi do Key al ong the Al abanma-Fl orida
state line. It was a Category Il stormwhen it made | andfall,
considered a severe storm Earl canme ashore near Mexico Beach
close by the location of Petitioner's property. Wile Earl had
been a strong storm it decreased in strength, and at the tine it

made | andfall was a minimal hurricane, a Category |I. Earl and



Georges are considered routine hurricanes in conparison to a
hurri cane such as Qpal, which canme ashore in Pensacol a, Florida,
100 mles away fromPetitioner's property. Opal was a Category
|V storm stronger in its influence than Earl and Georges.
Hurricanes of greater force than Earl and Georges can be nore
destructive to Petitioner's remaining dock than has been the case
with the renoval of the seventh piling. 1In the event of a
Category V hurricane it is very likely that the present dock
pilings woul d be di sl odged.

16. To protect the catwal k agai nst destruction from storm
surge, it would need to be nuch higher in elevation fromthe nean
sea level than is contenplated by its design. |In the area of
Petitioner's property, the nean high water line is approximtely
one and one-half feet above nean sea level. The decking in the
dock woul d need to be constructed a m ninum of 10 feet above nean
sea level to avoid a stormsurge froma twenty-year storm The
requi renent for a 10-foot elevation is in relation to ocean or
fishing piers. The dock in question is an ocean or fishing pier.

17. Storm surge associated with hurricane Georges, in the
vicinity of Petitioner's property, was on the order of a ten-year
storm Hurricane Earl, in the vicinity of Petitioner's property,
was in the nature of a ten to twenty-year storm event.

18. The Petitioner's pilings and the catwal k, if subjected
to a ten or twenty-year stormevent, wuld fail and becone w nd

dri ven and wat erborne m ssil es.



19. In the event that the structural nenbers of the dock
failed in a stormevent and were generated as w nd or waterborne
m ssiles, they could damage the upland dwellings during the storm
event.

20. The portability of the structural nmenbers of the
catwal k does not relieve Petitioner of the obligation to design
the overall structure in a manner to mnimze the potential for
generation of wind or waterborne debris. From Respondent's
policy perception portability of the catwal k does not overcone
t he concern about the catwal k as part of the basic dock design
and the risk that all features within the dock design are
susceptible to becom ng wind or waterborne in a storm event when
considered as an entire structure.

21. Petitioner in his testinony indicated that his normnal
residence is about two hours fromthe dock | ocation by
autonobile. Petitioner recognizes that in the event of an
evacuation fromthe coastal area where his dock is found, in an
anticipation of a storm Petitioner m ght not have access to
remove the catwal k.

22. Petitioner's dock is a major structure with potenti al
to create an adverse inpact to the coastal system in particular
upl and structures if renoved by the forces of nature.
Petitioner's dock is not a typical ocean nooring, such as a
floati ng buoy. The dock is not designed for expendability. It

is designed to be permanent. By its permanency it presents the



risk of an adverse inpact to the coastal system to include
upl and properties.

23. The perpendicular pilings in the project are nore
shallow in their anchoring when conpared to the parallel pilings.
Both sets of pilings create concern that they will becone w nd or
wat erborne mssiles. The parallel pilings are at the seaward
limts of the structure. They are subject to being scoured and
removed by a major stormevent, no |l ess so than the perpendicul ar
pilings in their shallow placenent. |In addition to the scouring
action at the base of the pilings, renoving the material that
forms the enbednent for the pilings, wave action, and
hydrodynam c forces exert an adverse influence on the pilings.

24.  Unlike dune wal kovers, the dock |located in the surf
zone is in the area where waves break and di ssi pate energy. That
process typically transpires before the waves reach the dunes
t hensel ves where the dune wal kovers are found. The dune area is
|l ess dynamic in this sense. In addition to dissipation of energy
in the surf zone, energy fromwave action is dissipated across
t he beach before reaching the upland | ocation where the dune
wal kovers are found. It would take a nore severe storm which
has a | esser probability of occurring, before a dune wal kover
woul d be at risk of deteriorating and becom ng part of debris
that poses a threat to upland structures.

25. The perpendicular piling nearest the beach presents an

interference with | ateral beach access.



26. Petitioner in presenting his application for an after-
the-fact permt has not refuted Respondent's concerns about the
potential for the pilings and deck to becone displaced in a storm
event placing the uplands at risk. Petitioner has not countered
Respondent' s proof presented through Robert M Brantly, Jr., P.E
M. Brantly in his testinony offered the opinion that the
structural nenbers of the dock would be dislodged in a storm
event and present a risk of becom ng wind and waterborne mssiles
presenting the potential for destruction to upland property in
the area. That opinion is accepted.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter and the parties to this action
in accordance with Sections 120.569 and 120.57(1), Florida
St at ut es.

28. Petitioner's dock is seaward of the CCCL. The CCCL is
established to define that portion of the beach-dune systemt hat
is subject to severe fluctuations based on a 100-year storm
surge, storm waves, or other predictable weather conditions.
Section 161.053(1)(a), Florida Statutes. Unless Petitioner
obtains a permt from Respondent the dock may not renain.
Section 161.053(5) and (7), Florida Statutes.

29. The permt process is designed to be ". . . in the
public interest to preserve and protect them from i nprudent

construction” which can ". . . provide inadequate protection to



upl and structures, endanger adjacent properties, or interfere
with public beach access.” Section 161.053(1)(a), Florida
St at ut es.

30. In particular, Section 161.053(5)(a), Florida Statutes,
concerning permtting states:

(5) Except in those areas where | ocal zoning
and bui |l di ng codes have been established
pursuant to subsection (4), a permt to
alter, excavate, or construct on property
seaward of established coastal construction
control lines may be granted by the
departnent as foll ows:

(a) The departnment may authorize an
excavation or erection of a structure at any
coastal location as described in subsection
(1) upon receipt of an application froma
property and/or riparian owner and upon the
consideration of facts and circunstances,

i ncl udi ng:

1. Adequate engineering data concerning
shoreline stability and stormtides related
to shoreline topography;

2. Design features of the proposed
structures or activities; and

3. Potential inpacts of the location of such
structures or activities, including potenti al
cunmul ative effects of any proposed structures
or activities upon such beach-dune system

whi ch, in the opinion of the departnent,
clearly justify such a permt.

31. Additional requirenents for permtting the dock are set

forth in Rule 62B-33. 005, Florida Adm nistrati ve Code, which

st at es:
(3) After reviewing all information required
pursuant to this Chapter, the Departnent
shal | :
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(a) Deny any application for an activity
whi ch either individually or cumul atively
woul d result in a significant adverse inpact
i ncludi ng potential cunulative effects.

(b) Require citing and design criteria that
m nim ze adverse inpacts, and mtigation of
adverse or other inpacts.

(4) The Departnent shall issue a permt for
construction which an applicant has shown to
be clearly justified by denonstrating that
all standards, guidelines and ot her

requi renents set forth in the applicable
provisions of Part |, Chapter 161, Florida

Statutes, and this Chapter are nmet, including
the foll ow ng:

(e) The construction will mnimze the

potential for wind and waterborne mssiles

during a storm

32. Petitioner is not entitled to an after-the-fact permt.

Petitioner has not given the necessary reasonabl e assurances
concerning the design features of the dock as the construction
would m nimze the potential for wind and waterborne mssiles
during a stormand their adverse effect on upland structures, and
endangernent to adjacent properties. To the contrary,
Respondent, through its expert, established that the upland
structures and adj acent properties to the dock are at risk by the
structural nenbers of the dock becom ng wind and wat er borne

m ssiles during a stormevent. Finally, Petitioner's dock

presents a limted interference with public beach access.
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33. Petitioner is not entitled to an exenption from
permtting under terns set forth in Section 161.053, Florida
Statutes, or Rule 62B-33.004, Florida Adm nistrative Code.

34. Petitioner's dock is not subject to permtting under
Section 161.041, Florida Statutes, in that it does not constitute

the type activity contenplated by that permt process.

RECOMVENDATI ON

Upon consi deration of the facts found and concl usions of | aw
reached, it is

RECOVMVENDED:

That a final order be entered which denies an after-the-fact
permt for Petitioner's dock and calls for the renoval of that
dock upon a date established in the final order.

DONE AND ENTERED this 30th day of July, 1999, in

Tal | ahassee, Leon County, Florida.

CHARLES C. ADANS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 30th day of July, 1999.
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COPI ES FURNI SHED

J. Howard Lovett

3131 Lovett Road

Post O fice Box 225

Chi pley, Florida 32428

Ri cardo Muratti, Esquire
Departnent of Environnent al
Pr ot ecti on
Dougl as Bui | di ng
3900 Commonweal t h Boul evard
Mail Station 35
Tal | ahassee, Florida 32399-3000

Kat hy Carter, Agency derk

Departnent of Environnent al
Protection

Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

F. Perry Odom General Counse

Departnent of Environnent al
Protection

Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this recormmended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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